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TOM TAT

Phap ludt ddu thau déng vai tré quan trong trong viéc bao dam tinh canh tranh, céng bang, minh bach
va hiéu qua kinh té trong hoat dong lva chon nha thau, ddc biét doi véi cdac duw dn dau tw xdy dung sur dung
von nha nuoc. Tuy nhién, thyc tién dp dung Ludt Pau thau nam 2023 va cdc van ban hwéng dan thi hanh
van phat sinh mot 6 vieong mdc do mét s6 quy dinh con mang tinh khai quat va chua duoc huéng dan cu
thé. Bai viét sir dung phwong phdp phan tich phap Iy va tong hop tai liéu nham lam ré mét sé bat cdp trong
qud trinh dp dung phap lugt ddu thau trong linh viee la chon nha thau xdy dung. Két qua nghién ciru cho
thdy cdc vuong mac chii yéu lién quan dén viéc lam ré ho so dw thau, nhdn dién diéu kién han ché sw tham
gia ciia nha thau, xdc dinh géi thau ¢6 quy mé va tinh chdt twong tir {trong truong hop chi dinh thau, ciing
nhu viéc phan biét sai sot nho khong nghiém trong trong hé so dw thau. Trén co sé do, bai vzet dé xudt mot
$6 kién nghi nham hoan thién quy dinh phdp ludt va ndng cao hiéu qua dp dung trong thuc tién, gép phan
ting cwong tinh minh bach, canh tranh va hiéu qua sir dung von dau tw cong trong linh viee xdy dung.

Tir khéa: Ludt Pdu thau; lwa chon nha thau xdy dung; hé so dw thau; han ché canh tranh trong déu
thau; chi dinh thau; sai sot ho so dw thau.

ABSTRACT

The legal framework on bidding plays an important role in ensuring competition, fairness,
transparency, and economic efficiency in contractor selection activities, particularly for construction
projects financed by public funds. However, in practice, the implementation of the Law on Bidding 2023 and
its guiding regulations has revealed several difficulties due to certain provisions remaining general and
lacking detailed guidance. This study employs legal analysis and literature review methods to examine
several shortcomings in the application of bidding regulations in the process of selecting construction
contractors. The findings indicate that the main issues relate to the clarification of bid dossiers, the
identification of conditions that may restrict contractor participation, the determination of packages with
similar scale and nature in cases of direct contracting, and the distinction between minor and non-
substantial errors in bid documents. Based on these findings, the study proposes several recommendations to
improve the legal framework and enhance its practical application, thereby contributing to greater
transparency, fair competition, and more efficient use of public investment capital in the construction sector.

Keywords: Bidding Law, construction contractor selection; bid dossier, restrictions on competition in
bidding, direct contracting, errors in bid documents.
GIOI THIEU minh bach va hiéu qua kinh t& (Danh, 2022;
Hung, 2024). Vai tro cua phap luat dau thau

Dau thau dugc xic dinh la qua trinh lya duoc thé hién qua céac khia canh trong tdm sau:

chon nha thau dé ky két va thuc hién hop dong
cung cap dich vy, mua sam hang hoa hodc xay
lap trén co s& bdo dam canh tranh, cong bang,

(i) Pam bio tinh cong bing va tao méi
truong canh tranh lanh manh: Phép luat dau
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thau tao ra mot moi truong ma tat ca cac nha
thau déu co co hoi ngang nhau dé gianh duoc
hop ddng (Duy, 2025). Viéc cong khai théng
tin vé cac yéu cau va tiéu chi danh gia giup loai
b6 su thién léch, bao dam cac quyét dinh dau tu
dugc dua ra dua trén cac ti€u chi o rang va
cong bang (Duy, 2025). Pay ciing 1a dong luc
thuc day cac doanh nghiép xdy dung khong
ngung nang cao nang luc, ung dung khoa hoc
k¥ thuat va d6i moi cong nghé thi cong dé ting
kha nang canh tranh (Danh, 2022; Hung, 2024).

(11) Téi wu héa hiéu qua kinh té va sir
dung von: Piu thau 13 phuong thirc giip cac
cha dau tu so sanh, danh gia cac dé xuat gia tri
khéac nhau dé chon dugc nha thau mang lai gia
tri tbi wu cho dy 4n trong pham vi ngan sach
(Duy, 2025). O tam vi md, day 1a cong cu quan
trong gitip Chinh phu quan 1y chi tiéu cong, han
ché tinh trang that thoat, lang phi von ngan sach
nha nudc va ngdn chan cidc hanh vi tham
nhiing, gian 1an (Danh, 2022).

(iii) Kiém soat rai ro va dam bao chit
lwong dw an: Phép luat ddu thau thiét 1ap quy
trinh thiét yéu dé dam bao cac nha thau dugc
chon co day du nang lyc va uy tin (Duy, 2025;
Diém, 2024). Diéu nay giip chu dau tu giam
thiéu cac rui ro lién quan dén chét lugng cong
trinh kém, vi pham an toan lao dong hodc tri
hodn tién d6 du an (Duy, 2025; Anh, 2025).
Ngodi ra, cac quy dinh vé chi phi du phong
trong dau thau con dong vai trd nhu mot "la
chan tai chinh" giiip doanh nghiép tmg phé voi
céc bién dong vé gia ca va rui ro ky thuat phat
sinh trong qua trinh thi cong (Yén, 2025).

(iv) Thic day chuyén doi co ché quan ly
va hdi nhap: Hoat dong du thau gép phan
quan trong trong Vlec chuyén d6i manh mé tur
co ché bao cdp "xin - cho" sang co ché thi
truong, thyc hi¢én dan chu héa va minh bach
héa nén kinh té (Duy, 2025; Dung & Khai,
Phuong, 2021). Pong thoi, phap luat ddu thau
tao diéu kién thuan lgi cho viéc chuyén giao
cong ngh¢, chia s¢ kinh nghiém gitra cac nha
thau quoc té va trong nudc, gip nganh xay
dung Viét Nam tung budc hdi nhdp véi khu
vuc va thé gisi (Danh, 2022).

(v) Hb trg chuyen d6i sb trong nganh
xdy dung: Sy phat trién cua dau thau qua mang
theo quy dinh phap luat khong chi gitp tiét
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kiém thoi gian, chi phi va don gian hoa thu tuc
hanh chinh ma con 13 mat xich quan trong trong
qua trinh chuyén ddi sd, dam bao tinh bao mat
va luu trir théng tin minh bach dé phuc vu cong
tac thanh tra, kiém tra (Duy, 2025).

Mic du Luat Pau thdu ndm 2023 va céc
van ban huéng dan di tao khudn kho phap ly
tuong d6i day du cho hoat dong lya chon nha
thau, nhung trong qua trinh ap dung vao thyc
tidn van phat sinh nhidu vudng mic. Mot sb
quy dinh lién quan dén tiéu chi danh gia ho so
dy thau, 1am rd hd so du thau hodc xir Iy tinh
huébng trong dau thau con chua dugc hudéng dan
cu thé, din dén cach hiéu va cach 4p dung khéc
nhau giita cic chi thé tham gia nhu chi dau tu,
ban quan 1y dy 4n, to chuyén gia ddu thau va co
quan thanh tra, kiém toén.

Nhiing khac biét trong cach dién giai va ap
dung quy dinh phdp ludt khong chi lam phat
sinh kién nghi cua nha thau kéo dai qua trinh
lya chon nha thdu ma con tiém an rui ro phap 1y
cho céc chu thé thuc hién dau thiu. Xuat phat
tir thuc tién d6, bai viét tap trung phan tich mot
s6 vuéng mic trong ap dung cac diéu khoan
ctia phap luat dau thau trong linh vuc lwa chon
nha thiu xay dung, qua d6 dé xuat cac kién
nghi nham hoan thién phap luat va ning cao
hiéu qua thyec thi trong thuc tién.

1. Co sé 1y ludin vé phap luat diu thau

Péu thau 1a qué trinh lya chon nha thau
hodc nha dau tu dé ky két va thuc hién hop
ddng cung cip dich vu, mua sam hodc xay lip
dua trén cac nguyén tic canh tranh, cong béng,
minh bach va hi¢u qua kinh té (Danh, 2022;
Diém, 2024). Pay duoc xem la phuong thirc
giao dich co tinh khoa hoc, phap ly va khach
quan nham dap ung cac yéu ciu cia bén moi
thau (Hung, 2024).

Phép luat dau th:;lu dong vai tro 1a hanh
lang phap ly thiét yéu nham bao dam bon muc
tiéu cdt 16i: Canh tranh, cong bang, minh bach,
mang lai hiéu qua kinh té (Duy, 2025; Danh,
2022). Trong hoat dong dau tu xay dung, ddy la
cong cu gitp chi dau tu so sanh, danh gia dé
lua chon dugc nha thau co nang luc, uy tin,
mang lai gi4 tri tdi wu cho du 4n vé ca kinh phi
1an chit luong cong trinh va kiém soat tot cac
yéu t6 rai ro (Duy, 2025; Danh, 2022). O tim vi
mo, phap luat dau thau 1a phuong thuc gitp
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Nha nudc quan 1y chi ti€u cong hi¢u qua, ngan
chin tinh trang tht thoat, lang phi ngan sach va
phong chdng cac hanh vi gian 1an, tham nhiing
(Danh, 2022). Ngoai ra, viéc thuc hién du thau
con thuc day su chuyén d6i manh mé tir co ché
bao cap sang co ché thi truong, tao dong luc dé
cac nha thau khong ngimg d6i méi cong nghg,
tmg dung khoa hoc ky thuat va thuc diy qua
trinh hdi nhap quéc té cung sy nghiép hién dai
héa dit nude (Duy, 2025; Danh, 2022; Hung,
2024).

2. Téng quan nghién ciru

Trong thoi gian vira qua, co nhiéu tic gia
nghién ctru & cac goc dd khac nhau dé cap dén
mot sé khia canh cua hoat dong dau thau co
lién quan, nhu: Téng Quéc Pat (2023) va
Huynh Thi Ngoc Diém (2024) phén tich su
phat trién cua hé thong phap luat ddu thau va
nhimg ndi dung stra ddi quan trong trong céac
lan ban hanh Luat Piu thiu; Huynh Phuéc
Danh (2022) va Pham Quéc Anh (2025) danh
gia thuc trang hoat dong dAu thau tai Viét Nam,
dong thoi chi ra mot sb ton tai trong viée kiém
soat chi phi va niang luc nha thau.

O goc do chuyén d6i s6, Pham Hong An
(2021) va Nguyen Phi Hung (2024) da nghién
ctru vé dau thau qua mang va cho rang day la
giai phap quan trong nham ting cuong tinh
minh bach va gidam chi phi hanh chinh. Tuy
nhién, cac nghién clru cling chi ra nhitng kho
khan vé ha tang k¥ thuat va su thiéu thong nhét
trong viéc ap dung cac quy dinh phap luit.

Ngoai ra, mot sd nghién ctru tap trung vao
viéc kiém soat hanh vi théng dong trong déu
thau. Tran Thi Phuong Lién (2023) va Pham
Phuong Thao (2025) di chi ra cac dau hiéu
nhan dién hanh vi han ché canh tranh va dé
Xudt ting cuong co ché xir 1y vi pham.

Nhin chung, cac nghién ctu trude day da
tiép can nhiéu khia canh ciia hoat dong dau thau
nhu co ché canh tranh, quy trinh Iya chon nha
thiu va quan 1y hop dong. Tuy nhién, van con
thiéu cac nghién ctu phéan tich mot cach hé
thong nhimg vuéng mac trong qua trinh ap
dung cac diéu khoan cu thé ctia Luat Pau thau
nim 2023 va cac vin ban huéng dan thi hanh.
Pay chinh 1 khoang tréng nghién ciru ma bai
viét nay hudng toi 1am rd.
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Pé nghién ciru v& vin dé nay, tac gia chu
yéu sir dung phuong phap nghién ctru dinh tinh
nhim phan tich va 1am rd cac quy dinh cua
phap luat vé du théu. Cu thé, 4p dung phuong
phap phan tich tong hop dé hé théng hoa cac
quy dinh ctia Luat PAu thau 2023 va cic vin
ban huéng dan lién quan, qua d6 1am rd noi
dung va pham vi 4p dung cua cac quy dinh
phap luat trong hoat dong lya chon nha thau.
Dong thoi, sir dung phuong phap nghién ctru tai
liéu thong qua viéc thu thap, tong hop va phan
tich cac cong trinh nghién ctru, bai viét khoa
hoc va tai liéu phap 1y co lién quan. Trén co s&
do, tac gia nhan dién cac vudng mic phat sinh
trong qua trinh thyc thi phap luat dau thau va
dé xuat mot s6 kién nghi nham ning cao hiéu
qua ap dung trong thyc tién.

3. Thuc trang vuéng mic trong ap dung mot
s0 di€éu khoan cia Luat Pau thau

Thuc tién lua chon nha thau thi cong xay
dung cho thiy, mic du phap luat ddu thiu ngay
cang dugc hoan thién, nhung qua trinh ap dung
van phat sinh nhiéu vuéng mic do mét sd quy
dinh con mang tinh khai quat, thiéu tiéu chi cu
thé va chua dugc huéng dan day du. Piéu nay
lam cho viéc ap dung phap ludt gilra cac chu
thé nhu chi dau tu, t6 chuyén gia va co quan
thanh tra, kiém toan chua thong nhét.

(i) Vwéng mic trong lam ré héd so du
thau: Theo quy dinh tai khoan 3 Piéu 30 Nghi
dinh s 214/2025/ND-CP quy dinh viéc lam 15
hd so du thau khong dugc 1am thay d6i ban
chat ctia nha thau tham dy thau va khong lam
thay d6i noi dung co ban ciia hd so dy thau.
Tuy nhién, cac khai niém nay hi¢n chua duoc
gidi thich cu thé trong Luat Dau thdu nim 2023
ciing nhu trong cac vin ban huéng dan thi
hanh. Phép luat chua xé4c dinh rd thé nao 1a
“ban chat ctia nha thau” hay tiéu chi nao duoc
xem 13 “ndi dung co ban cua hd so dy thau”. Su
thiéu 16 rang nay din dén cach hiéu va cach ap
dung khac nhau giita chu dau tu va to chuyén
gia trong qué trinh danh gia ho so du thau. Pic
biét, ddi véi cac tai liéu ching minh ning lyc,
kinh nghiém, nhan sy chu chét hodc thiét bi thi
cong, viéc cho phép 1am rd hay xem 1a thay doi
n6i dung hé so du thau thuong chua ¢6 can ctr
phap ly thong nhat, dé phat sinh kién nghi,
khiéu nai trong qua trinh lya chon nha thau.
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(ii) Vuong mic trong xac dinh diéu kién
han ché sy tham gia ciia nha thau: Theo quy
dinh tai Diéu 26 Nghi dinh s6 214/2025/ND-CP
va khodn 3 Diéu 44 Luat Du thiu, hd so moi
thau khong dugc dua ra céac diéu kién 1am han
ché sy tham gia cua nha thau hodc tao loi thé
cho mot hay mot s6 nha thiu nhét dinh. Tuy
nhién, phap luat hi¢n hanh chua quy dinh ro
tiéu chi cu thé dé nhan dién thé nao 1a diéu kién
han ché sy tham gia cua nha thau. Diéu nay gay
khé khin cho cha dau tu va bén moi thau trong
qua trinh xay dung hd so moi thau, dong thoi
lam gia tang tinh trang phai lam rd hd so va
phat sinh kién nghi ctia nha thau. Trudc day,
Phy lyc 10 ban hanh kém theo Théng tu sb
22/2024/TT-BKHDT da liét ké mot s6 hanh vi
vi pham quy dinh tai khoan 3 Diéu 44 Luat Pau
thau, qua do6 tao co s6 tham chiéu cho viéc nhan
dién cac diéu kién han ché canh tranh trong hf)
so moi thau. Tuy nhién, khi Thong tu sb
79/2025/TT-BTC thay thé Théng tu s
22/2024/TT-BKHDT thi ndi dung Phu luc vé
“mot s6 hanh vi vi pham” nay khong con duoc
ké thira, dan dén khoang tréng hudng dan trong
viée xac dinh va xtr 1y cac diéu kién c6 thé lam
han ché sy tham gia cua nha thau trong thuc
tién dau thau.

(iii) Vwéng mic trong ap dung chi dinh
thiu xay lip: Theo quy dinh tai diém b khoan
3 Piéu 80 Nghi dinh s6 214/2025/NP-CP, dbi
v6i mot s truong hop ap dung chi dinh thau,
chu dau tu va nha thau phai thuong thao dé bao
dam tiét kiém tdi thiéu 5% gid goi thau. Quy
dinh nay nham bao dam hiéu qua kinh té khi ap
dung hinh thtc lya chon nha thau khong co
canh tranh tryc tiép. Tuy nhién, diém e khoan 2
Diéu 78 cua Nghi dinh nay lai st dung khai
niém “géi thau xdy lip c6 quy md, tinh chét
tuong tu” nhung khong quy dinh tiéu chi cy thé
dé xac dinh thé nao 1a c6 “quy mo, tinh chét
tuong tu”. Su thiéu rd rang ndy dan dén cach
hiéu va cach ap dung khéc nhau trong thyc tién,
gy kho khan cho cha dau tu khi xac dinh diéu
kién ap dung chi dinh thau, dong thoi lam giam
tinh kha thi va théng nhat trong viéc thuc hién
quy dinh bao dam tiét kiém chi phi cua goi
thau.

(iv) Vuwéng mic trong nhan dién sai sét
nhé khong nghiém trong: Tai Muyc 26 Chi dan
nha thau caa Mau ho so moi thau xay lap (Mau
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sd 3A) ban hanh kém theo Théng tu sb
79/2025/TT-BTC cho phép chip nhan hoic yéu
cdu sira chira sai sot khong nghiém trong,
nhung chua lam ro ranh gidi gitra sai so6t nhé
v6i sai sot 1am thay d6i ndi dung co ban cua hd
so du thau. Vi vay, vi¢c danh gia hd so trong
nhiéu trudng hop con thiéu théng nhit.

Nhing vudng mac néu trén khong chi kéo
dai thoi gian lya chon nha thau ma con lam gia
ting rui ro phap 1y, anh huéng dén tinh minh
bach, canh tranh va hi¢u qua cta hoat dong dau
thau. Diéu d6 cho thiy phap luat hién hanh van
can tiép tuc duge cu thé hoa dé bao dam théng
nhat trong ap dung va nang cao hiéu qua thuc
thi.

4. Kién nghi hoan thi¢n phap luit va ning
cao hiéu qua ap dung

Tt nhitng vuéng mac phat sinh trong qua
trinh ap dung cac quy dinh cta phap luat dau
thau trong thuc tién lya chon nha thau xay
dung, c6 thé thiy rang nguyén nhan chu yéu
xudt phat tir viéc mot sé quy dinh con mang
tinh khai quat, thiéu tiéu chi cu thé va chua
dugc huéng dan chi tiét. Do d6, dé nang cao
tinh minh bach, théng nhat va kha thi cta phap
luat dau thau, can xem xét mot sd giai phap sau:

Thir nhdt, can cu thé héa quy dinh vé lam
6 ho6 so dw thau: Co quan quan 1y nha nudc
can nghién ctru b6 sung hudng dan chi tiét vé
pham vi va gidi han cda viéc lam 1o hd so du
thau, ddc biét 1a xac dinh rd céc tiéu chi dé
nhén dién thé nao 1a “ban chit ciia nha thau” va
“ndi dung co ban cta hd so du thau”. Viéc quy
dinh 13 cac truong hop duoc pheép lam r6 hodc
bd sung thong tin s€ giup t6 chuyén gia ¢ co
so phap ly thong nhat trong qua trinh danh gia
ho so, dong thoi han ché tranh chép va kién
nghi ctia nha thau.

Thir hai, hoan thién quy dinh vé nhdn dién
diéu kién han ché su tham gia cua nha thau: Co
quan ban hanh vin ban can nghién ciru bo sung
cac huéng dan cy thé vé nhiing biéu hién cua
hanh vi han ché canh tranh trong hd so moi
thau. Theo d6, c6 thé xem xét ké thira va tiép
tuc hoan thién cac ndi dung tuong tuy nhu Phu
luc 10 ban hanh kém theo Thong tu sd
22/2024/TT-BKHDT, trong d6 da liét ké mot
sO hanh vi vi pham quy dinh tai khoan 3 Diéu
44 Luat Dau thau. Viéc xay dung danh muc
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hodc cac vi du minh hoa vé nhitng ti€u chi cé
thé dan dén han ché su tham gia ciia nha thau s&
gitip chu dau tu va t6 chuyén gia ¢6 co so tham
chiéu 1 rang khi 1ap hd so moi thau, dong thoi
gop phan han ché cac cach hiéu khac nhau
trong qua trinh 4p dung va giam thiéu tinh trang
phat sinh kién nghi trong hoat dong du thau.

Thir ba, lam ré tiéu chi xdc dinh “géi thau
co quy mo, tinh chat twong tw” trong chi dinh
thau xady lap bPé nang cao tinh kha thi cua quy
dinh vé tiét kiém tdi thiéu 5% gia goi thau, can
bd sung huéng dan cu thé vé cach xac dinh tinh
tuong tu cia goi thau, chang han duwa trén quy
mo gié tri goi thau, loai cong trinh, tinh chat k¥
thuat hodc diéu kién thi cong. Viéc xac dinh 10
tiéu chi s& gitp cac chi dau tu ap dung hinh
thtre chi dinh thiu mét cach théng nhét va han
ché cac cach hiéu khac nhau trong thyc tién.

Thur tw, huong dén cu thé vé viéc nhdn dién
sai sot nhé khong nghiém trong trong ho so dir
thau: Co quan quan 1y can ban hanh cac tiéu
chi hodc vi du cu thé dé phén biét gilra sai sot
mang tinh hinh thic véi sai sot 1am thay d6i noi
dung co ban cia hd so dy thau. Didu nay s&
gitip t6 chuyén gia co cin cr rd rang trong qué
trinh dénh gia hd so, tranh tinh trang ap dung
qua cting nhic hodc qua linh hoat, déng thoi
bdo dam tinh canh tranh va minh bach cua qua
trinh Iya chon nha thau.

Thir nam, tang cwong hwéng dan va dao
tao nghiép vu ddau thau: Bén canh viéc hoan
thién quy dinh phap luat, can ting cuong cong
tac tap huan, hudng dan nghiép vu cho cac chi
thé tham gia dau thau nhu chii dau tu, ban quan
1y du 4n va to chuyén gia. Viéc nang cao ning
lyc 4p dung phép luat s& gop phan giam thiéu
sai sOt trong qua trinh to chirc lwa chon nha
thiu va ning cao hiéu qua thuc thi phap luat
déu thau trong thyc tién.

Nhin chung, viéc hoan thién cidc quy dinh
phap luat theo hudng cy thé, minh bach va dé
ap dung s& gop phan nang cao hiéu qua cia
hoat dong d4u thau, bao dam tinh canh tranh
lanh manh, dong thoi st dung hiéu qua ngudn
v6n dau tu cong trong linh vyc xay dung.

KET LUAN

Dau thau 14 cong cu quan trong nham bao
dam tinh canh tranh, minh bach va hi¢u qua su
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dung vbn trong cac dy 4n dau tu xay dung. Mic
du Luat Pau thiu nam 2023 va cic vin ban
hudng dan di tao lap khudn kho phap ly tuong
dbi day du, nhung thuc tién ap dung van phat
sinh mot s6 vudng méic do mot s6 quy dinh con
mang tinh khai quat va chua c6 ti€u chi hudng
dan cuy thé.

Céc bit cap chu yéu lién quan dén viéc lam
rd hd so du thau, nhan dién diéu kién han ché
su tham gia cia nha thau, x4c dinh 201 thau co
quy md, tinh chét tuong tu trong chi dinh thau
va phan biét sai s6t nho trong hd so du thiu. Do
do6, can tiép tuc hoan thién cac quy dinh phap
luat va tang cuong hudng dan ap dung nham
bao dam tinh théng nhit, minh bach va nang
cao hiéu qua cua hoat dong lya chon nha thau
trong linh vuc xay dung.
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